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When in less enlightened times Mr. Burke un- 
dertook his arduous task of Economical Reform, he 
conceived an experimental acquaintance with the 
subject, and a patient and laborious investigation 
into its history, object and effects, to be the ne- 
cessary basis of his great labour. It would be 
difficult to say why such qualifications should no 
longer be held requisite in those who are to ad- 
judicate upon any important subject. But in our 
own age the order of things seems reversed ; 
every existing institution is called upon, in legal 
phrase, '*to show cause" why it should not be 
destroyed; the burthen of proof is shifted in a 
manner so contrary to common sense, equity and 
reason, that those who defend what is established 
are required to demonstrate that it is not, instead 
of those who attack that it is^ injurious to the 
public weal ; every possessor of a few current 
phrases, easily learnt and glibly enunciated, and 
every retailer of a few resuscitated fallacies (inno- 
cently believed to be new truths), entertains no 

B 



( 2 ) 

doubt as to his full competency to criticise and 
condemn what the wise and learned of former 
times have cherished and upheld; every conceited 
sciolist tries his 'prentice hand upon the Church or 
the State ; it can therefore be no matter of asto- 
nishment that the ancient society of which I am a 
member should be threatened with their condign 
displeasure. Nor would it be worth the while 
of any sober-minded and thinking person, espe- 
cially one who relies, as I do, on the firmness, 
strength, and wisdom of the present government, 
to expostulate with persons who substitute cla- 
mour for argument, were it not that unrefuted 
calumny does sometimes pass for truth, and that 
occasionally persons of the best intentions are 
entrapped, from various causes, into abetting and 
furthering a measure productive of results which 
they are among the first to deplore. It is an- 
nounced that an attempt will be made, while a 
most important measure (the reform of the Eccle- 
siastical Courts) is passing through Parliament, 
to — what is termed, in the usual ad captandum 
language — destroy the monopoly of civilians, and 
throw open the Courts, in which they have prac- 
tised exclusively for many centuries, indiscrimi- 
nately to all Barristers. I do not for a moment 
believe that the Government will allow any such 
mischievous project to succeed ; but as I have 
perceived that a great misconception is generally 
prevalent upon this subject, both as to the pri- 
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vileges and rights of Advocates of the College at 
Doctors' Commons, and as to the advantage ac- 
cruing to the State from the establishment and 
maintenance of their distinct profession, I have 
thought it might not be an unacceptable service 
to the College, and to the general interests of 
society, to make some observations upon this sub- 
ject. It seems to me that it may be demon- 
strated to the satisfaction of any impartial and 
competent judge, that an attempt, which, if suc- 
cessful, would achieve the destruction of the 
College of Advocates of Civil Law, ought to be 
discountenanced by every wise statesman, and 
deprecated by every educated and liberal lawyer 
capable of raising his views beyond the visible 
horizon of the Court in which he practises. 

The object I have in view will perhaps be best 
attained by considering, though necessarily in a 
cursory manner, the degree of influence which the 
Civil Law has exercised in this kingdom, and the 
advantage which the State has derived from the 
profession which cultivated that law during the 
principal epochs of our history. 

These remarks, especially such as relate to 
the period which elapsed between the conquest 
of the Romans and that of the Normans, shall 
be confined within very narrow limits, although 
some acquaintance with this subject is by no 
means historically uninteresting, and surely far 
from being unimportant to those who are about 
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to establish or destroy by their legislation a 
branch of jurisprudence which has existed in the 
realm for more than a thousand years. 

The most superficial reader of English history 
must know that one main pillar of the greatness 
and prosperity of his country, is the system and 
the administration of her municipal law. Far be 
it from me to utter any sentiment derogatory to 
this monument and support of our liberties. But 
its existence constitutes no exception to what 
appears to be the condition of our being, indi- 
vidual and collective, that all great blessings, 
national as well as private, are attended with some 
disadvantage, which partially detracts from their 
value. 

It cannot be denied that the Common Law of 
England is, to a certain extent, like the territory 
in which it prevails, of an insulated and peculiar 
character. It must be acknowledged that it has 
borrowed less than any other State in Christendom 
from the jurisprudence of ancient and modern 
Rome. The fountains of wisdom, experience 
and written reason, at which the European conti- 
nent in former and America in later times have 
so largely drank, were passed by in England 
with a hasty and scanty draught. The Gothic 
conquerors of continental Europe fell by degrees 
and from a variety of causes under the dominion 
of the laws of the vanquished. " Capta ferum 
victorem cepit" was eminently true of the resto- 
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ration of the Civil Law during the middle ages in 
every country but our own, and yet, for more than 
three centuries, England had been governed by 
the Civil Law. It is a very remarkable fact, that, 
from the reign of Claudius to that of Honorius 
(a period of about 360 years), her judgment-seats 
had been filled by some of the most eminent of 
those lawyers* whose opinions were afterwards 
incorporated into the Justinian code. But all 
germs of such jurisprudence would have perished 
with every other trace of civility under the rude 
incursions of Saxons and Danes, had not the 
tribunals of the clergy afforded them shelter from 
the storm ; f occasionally, too, some maxims of 
the Imperial code, admitted either from their 
intrinsic merit, or through the influence of the 
clergy, enriched the then meagre system of Eng- 
lish law. The Norman invasion was attended 
with a memorable change in the constitution as 
it then existed. The Bishop and the Sheriff had 
heretofore sat together in the Court of Justice, 
administering with equal jurisdiction the law 
upon temporal and spiritual offences; by the 
charter of William the Conqueror, the Ecclesias- 
tical was separated from the Civil Court. This 
division has continued (with the exception of a 

* Papinian, Paulus, and Ulpian. Vide Duck de Usu ac 
Alitor. Juris Romani, 1. ii. c. 8, pars secunda^ s. 7. 

•f Blackstone, vol. iv. 410 ; Preface by Dr. Burn to his Eccle- 
siastical Law ; Millar's Historical View of the English Govern- 
• menti vol. iii. ; Burke's Fragment of the History of England. 
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temporary reunion in the reign of Henry I.) till 
the present period; the Ecclesiastical tribunal 
deciding, according to the rules and practice of the 
Civil and Canon Law, generally, on all matters re- 
lating to the Church, to the spiritual discipline of 
the laity, and, among other questions of a mixed 
nature, upon two of the most important kind, 
namely, the contract of marriage and the dispo- 
sition of personal property after death.* It is not 
necessary to dwell on the original reasons for 
assigning these mixed subjects to the jurisdiction 
of the Spiritual Courts. It was an arrangement 
at the time almost universally prevalent in Chris- 
tendom. 

These, however, were not the only tribunals in 
which this law was administered. In the High 
Court of Admiralty! (established about the time 
of Edward I.) all causes, civil and maritime, were 
decided according to the Civil Law and maritime 
customs. In the Courts of the Lord High Con- 
stable and the Earl Marshal (the Courts of Honour 
and Chivalry), the mode of proceeding was regu- 
lated by the same code. 

The Courts of Equity also borrowed largely, 
and for a long time almost exclusively, from the 
same jurisprudence. Almost every Lord High 
Chancellor from Becket to Wolsey, that is, from 

* Burn's Preface, xvii. 

f Blackstone, vol. iii. p. 68 ; Millar's English Government, 
vol. xi. p. 338. 
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the Conquest to the Reformation^ was an ecclesi- 
astic ; and it was a matter of course, that^ like 
every eminent ecclesiastic of those days, he should 
be well skilled in the Civil and Canon Law. 
Indeed, it was chiefly because they were deeply 
versed in this jurisprudence, though partly, no 
doubts because their general attainments were 
far superior to those of the lay nobility, that the 
dignitaries of the Church were usually* employed 
in the foreign negociations of this period, t Nor 
can it be denied by the most zealous admirer of 
our municipal law that, during the period which 
elapsed from the reign of Stephen to Edward I., 
the Judges of Westminster Hall had frequent re- 
course to the Justinian Code ; for in truth the 
writings of Fleta contain many literal transcripts 
of passages taken from the Digest and the Insti- 
tutes. X 

* Hurd*s Dialogues, Moral and Political, vol. ii. p. 183; 
Duck de Usu, &c. Juris Civilis, p. 364. 

"f By the Statutes of York Cathedral express provision is 
made for the absence of the Dean when employed beyond seas 
in the service of the State. The Bishop of Bristol, who was 
also Lord Privy Seal, was one of the negotiators of the Treaty 
of Utrecht ; the last instance, I believe, of the kind. 

X Millar, p. 325 ; Preface to Halifax's Civil Law ; Mackin- 
tosh's Law of Nature and Nations, p. 52 ; Lord Holt (12 Mod. 
Rep. p. iS2). " Inasmuch as the laws of all " nations are 
" doubtless raised out of the ruins of the Civil Law, as all 
« governments are sprung out of the ruins of the Roman Em- 
'* pire, it must be owned that the principles of our law are 
" borrowed out of the Civil Law, therefore grounded upon the 
^' same reason m many things." 
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- Lastly, in the Courts of the two Universities 
the same system prevailed. Universities, which 
are not the least remarkable institutions of Chris- 
tendom, had indeed originally been instituted 
for the express purpose of teaching this science, 
and even in this country, where the feudal law so 
largely prevailed, had succeeded in kindling into 
a flame the precious spark which the schools of 
the cloisters and the learning of the clergy had 
preserved from total extinction.* 

I pass now to the epoch of the Reformation. 
On the continent, where the civil law was the 
basis of all municipal codes, the study of this 
science was scarcely, if at all, affected by this 
memorable event. In England it was otherwise. 
The professors of the Civil and the Canon Law 
belonged chiefly to the Ecclesiastical Courts, and 
were associated in the minds of the people partly 
with the exactions t of Empson and Dudley in 
the preceding reign, and partly with the authority 
of the Pope. Severe blows were dealt at the 
former, which were aimed solely at the latter 
system. 

" The books of Civil and Canon Law were set 

* See Lyndwode's Life, Biog. Brit. Dedication ; Ridley's View 
of Civil and Ecclesiastical Law, p. 118; Zouche's Preface to 
his Treatise on the Punishment of Ambassadors &c., to Henry, 
Marquis of Dorchester ; et vide infra. 

f Empson and Dudley justified their exactions by citations 
from the Civil jLaw. See Hurd's Dialogues, Moral and Political, 
vol. ii. p. 21 1, though they contain a very superficial and very 
imperfect sketch of the fortunes of the Civil Law in England. 
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'^ aside to be devoured with worms as savouring 
** too much of Popery," says the learned Ayliffe 
in his history of the University of Oxford dur- 
ing the Visitation of 1647.* And Wood,t after 
stating *' That as for other parts of learning at 
** Oxford, a fair progress was made in them," ob- 
serves " The Civil and Canon Laws were almost 
" extinct, and few or none there were that took 
** degrees in them, occasioned merely by the de- 
" cay of the Church and power of the Bishops." 

In 1636, Thomas Cromwell, Chancellor of the 
University of Cambridge, Secretary of State, and 
Vice-gerent of the King in Spirituals, was ap- 
pointed, (by the King's seal used for causes eccle- 
siastical). Visitor of that University; by the same 
instrument, he promulgated, in the name of the 
King, certain injunctions, of which the fifth was — 

•* That as the whole realm, as well clergy as 
*' laity, had renounced the Pope's right and ac- 
" knowledged the King to be the supreme head of 
" the Church, no one should thereafter publicly 
" read the Canon Law, nor should any degree in 
" that Law be conferred." J 

About the same time, or rather earlier, similar 
injunctions were issued to the University of Ox- 

* AylifFe's Oxford, vol. i. p. 188. 

■f Wood's Hist. & Antiquities of the University of Oxford, 
vol. ii. book i. s. Ixxix. ed. Gutch. 

^ Strype*s Ecclesiastical Memorials, vol. i. chap, xxix., App. 
No. Ivii. Iviii. ; Cooper's Annals of the University and Town of 
Cambridge, p. 375. 
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ford — these are preserved in the State Paper OflSce, 
and the corresponding injunction to the one just 
mentioned is as follows : — 

Quare volumus ut deinceps nulla legatur pa- 
lam et public^ per Academiam vestram totam in 
'' jure Canonico sive Pontificio nee aliquis cujus 
^* conditionis homo grsedum aliquem in studio 
illius juris Pontificii suscipiat^ aut in eodem in 
posterum promoveatur quovis modo." These 
injunctions (for there never was, as is commonly 
believed^ any statutable provision on the sub- 
ject) underwent some modification from the re- 
gulations of Edward VI. In 1535, Henry VIII. 
appointed certain Visitors, the chief of whom 
were Richard Layton and John London, LL.D. 
to visit the University of Oxford ; these Visitors 
joined a Civil to the Canon Law Lecture in every 
Hall and Inn. 

In 1549, a Visitation of the University of Cam- 
bridge, took place under the auspices of the 
Protector Somerset. Bishop Ridley was ap- 
pointed to be one of the Visitors, and one of the 
professed objects of this Visitation, according to 
Bishop Burnet,* to "convert some fellowships 
" appointed for encouraging the study in Divinity 
" to the study of the Civil Law ; in particular 
" Clare Hall was to be suppressed." Bishop 
Ridley found his task very difficult and odious, 
and wrote to the Protector that, to diminish the 

* Burnet, vol. ii. part ii. p. 222, 
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number of divines went against his conscience. 
Somerset replied, ^* We should be loth anything 
** should be done by the King's Majesty's Visi- 
'* tors otherwise than right and conscience might 
" allow and approve ; and visitation is to direct 
things for the better, not the worse; to ease 
consciences, not to clog them;" and further, 
•' my Lord of Canterbury hath declared unto us, 
•' that this maketh partly a conscience unto you 
that Divines should be diminished ; that can be 
no cause ; for first, the same was met before in 
the late King's time to unite the two Colleges 
" together, as we are sure ye have heard, and Sir 
*' Edward North can tell, and for that cause all 
" such as were students of the Law, out of the 
" newly-erected Cathedral Church, were disap- 
'^ pointed of their livings, only reserved to have 
" been in that Civil College. The King's Hall 
*^ being in a manner all Lawyers, Canonists were 
•' turned and joined to Michael House, and made 
" a College of Divines, wherewith the number of 
" Divines was much augmented. Civilians dimi- 
*' nished. Now at this present also, if in all other 
" Colleges where Lawyers be by the Statutes or 
" the King's injunctions, ye do convert them or 
" the more part of them to Divines, ye shall rather 
" have more Divines upon this change than ye 
** had before. The King's College should have 
" six Lawyers ; Jesus College some ; the Queen's 
" College and others, two apiece ; and, as we are 
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" informed by the late King's injunctions, every 
" College in Cambridge one at the least. All these 
" together do make a greater in number than the 
" Fellows of Clare Hall be, and they now made 
" Divines, and the statutes in that reformed Divi- 
nity shall not be diminished in number, but 
increased, as appeareth, although these two 
" Colleges be so united. And we are sure ye are 
" not ignorant how necessary a study that study of 
" Civil Law is to all Treaties with Foreign Princes 
*' and Strangers, and how few there be at this present 
'* to the King's Mqjesty's service therein, Sgc'' 

Queen Elizabeth, among the Statutes which 
she promulgated for the University of Cambridge, 
and which have been recently published by Dr. 
Lamb, enacted one " De Temporibus Lectionum 
" et Libris praelegendis," (cap. iv.), in which it is 
ordered, *' Theologicus praelector tantum sacras 
** literas doceat et profiteatur. Jurisconsultus 
" Pandectas, Codicem, vel Ecclesiastica regni 
**Jura quae nos edituri sumus et non alia prae- 
" leget." But to return to the fate of the Civil 
Law, in the time of Henry VIIL it was far from 
being the object of that monarch to depress the 
study of that jurisprudence; his intention was 
rather to elevate it on the ruins of the Canon 
Law ; with this view he passed an Act, conferring 
the privilege of holding two Benefices, with cure 
of souls, on those who had taken the degree of a 
Doctor of Civil Law ; and another, that enabled 
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Doctors of the Civil Law to marry and neverthe- 
less to hold judicial employments of an ecclesi- 
astical character; the construction put by the 
Temporal Courts upon this Statute^ and its effect 
upon the minor Ecclesiastical Courts, will be con- 
sidered towards the close of this pamphlet. 

Of the five Professorships* which he founded 
out of the spoils of the Church, one was in- 
stituted and endowed at each University for 
teaching the Civil Law. At Oxford, the lay 
prebend of Shipton was attached to the Profes- 
sorship, and in Charles IL's reign this endowment 
was expressly recognised and confirmed as an 
exception to the general law laid down in the 
Statute of Uniformity. The foundation of these 
Professorships in some measure counterbalanced 
the injury which the Civil Law received from the 
discredit into which the Canon Law had fallen.f 
But this was not, I think, the sole or the prin- 
cipal circumstance which kept alive at this time 
the knowledge of this jurisprudence. 

About this period a great and important change 
had begun to take place in the relations of the 
European communities towards each other, which 
rendered the preservation of the study of the civil 

• Divinity, Hebrew, Greek, Civil Law, Medicine, founded 
1540, confirmed 1546. John Story appears to have been the 
first Professor at Oxford appointed with a fixed salary. Word. 
Hist. & Ant. of Oxford, vol. ii. pt.2, p. 840 & 859, ed. Gutch. 

f Luther openly burnt at Wittemberg the books of the Canon 
Law. Robertson's Charles V., Book 2, 
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law of greats and indeed indispensable necessity, 
to these islands. During the reign of the Tudors 
the English had been compelled^ by a multitude 
of concurring causes (far too many for enume- 
ration in these pages), to abandon their hopes of 
permanent conquests in France ; nevertheless, at 
this very period, Great Britain began to assume 
that attitude, with respect to foreign powers, 
which, from the days of Lord Burleigh to Mr. 
Canning, it has been the constant endeavour of 
her wisest and greatest statesmen to enable her 
to maintain. She became an integral part, in 
spite of her " salt water girdle*" of the European 
system, and daily more and more connecting her 
interest with the commonwealth of Christendom. 
Every fresh war and revolution on the Continent, 
every political and religious movement, rendering 
that interest more indissoluble, while her increas- 
ing prosperity enabled her to execute the wise 
policy of fighting the battles for her own preser- 
vation on the territory of her ally or her enemy, 
or on the ocean, the common highway of nations, 
thus happily preserving the freedom of her own 
soil from the horrors and disgrace of foreign in- 
vasion. 

The closer the bond of international intercourse 
became, the more urgent became the necessity 
for some international law, to whose decisions all 
members of the commonwealth of Christendom 

* Cymbeline, Act 3, Scene 1. 
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might submit. The rapid advance of civilization*, 
bringing with it an increased appreciation of the 
blessings of peace, and a desire to mitigate even 
the necessary miseries of war, contributed to 
make this necessity more sensibly felt. A race 
of men sprung up whose noble profession it be- 
came to apply the laws of natural justice to na- 
tions, and to enforce the sanction of individual 
morality upon communities. But the application 
of these laws and sanctions to independent states, 
and still more any approach towards securing 
obedience to them, was no easy achievement; no 
one nation, it was obvious, had any right to 
expect another to submit to the private regula- 
tions of her municipal code ; and yet, according 
to the just and luminous observation of Sir James 
Mackintosh, " In proportion as they approached 
^* to the condition of provinces of the same empire, 
** it became almost as essential that Europe should 
" have a precise and comprehensive code of the 
" law of nations, as that each country should 
'* have a system of municipal law." * In this 
state of things it was a circumstance equally for- 
tunate and remarkable that there should be in 
existence a system of law, to the wisdom and 
justice of which Continental Europe, at least, 
could make no objection. Every European nation 
had fully recognized both these qualities in the 
Roman law when she made it the basis of her 

* Lecture on the Law of Nature and Nations, p. 13. 






it 



( 16 ) 

own jurisprudence. '* The imperial law, (Hurd 
remarks) being generally well received by the 
princes of Europe, presently became a kind of 
jtis gentium.*'* And Mr. Burke, who said all 
things well on mixed questions of philosophy and 
jurisprudence, observes, that all jurists borrowed 
their analogies from the Civil Law. To the same 
effect is the remark of the sagacious and profound 
Bynkershoek — " In iis quae sola ratio commendat 
a jure Romano ad jus gentium tuta sit collec- 
tio." The jurisprudence of the Digest, before 
it could be admitted as an umpire in the disputes 
of modern Europe, would, of course, be consider- 
ably modified by custom, by convention, by the 
usages of Christendom, by the spirit of feudal in- 
dependence, by the peculiar character which chi- 
valry had impressed upon the minds of men; in 
fact, by the various elements of thought, habit and 
action, which distinguished the sixteenth from the 
sixth century. Still it had for centuries commanded 
the veneration of mankind, whose natural rights 
it had investigated with impartiality and explained 
with precision. It was richly stored with com- 
prehensive principles of written reason, of the 
science and philosophy of law. It was the col- 
lected experience of an empire which had included 
under its dominion the whole civilised world, and 
it was further recommended at the epoch of the 

* Vol. ii. p. 183, of Dialogues Moral and Political. 
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revival of classical literature, by the clearness of 
its style and the beauty of its language. 

Accordingly, from Grotius to Lord Stowell,* it 
became the basis of all the great labours of jurists. 
References to it abound in the works of all those 
writers who have sought to reduce the law of 
nations to a system. No one can read a page of 
Grotius or Bynkershoek without perceiving that 
in their language, their reasoning, and their illus- 
tration, they take for granted in their readers an 
acquaintance with the elements at least of the 
Civil Law. 

It was, as has been said, soon after the era of 
the Reformation that the science of international 
law began to flourish on the continent ; and it 
has been said that this epoch was on the whole 
unfriendly to its study in this island, it remains 
to show by what means any vestiges of it have 
been preserved; and how a profession, whose 
duty it was to be " lawyers beyond seas,"f was 
maintained in these islands, where honour and 
emolument have ever, with few exceptions, at- 

* V^^'iseman, Excellency of the Civil Law, p. 110. "And, 
moreover, by as it were a general consent of nations, there is 
an appealing to, and vesting in, the voice and judgment of the 
Civii Law in these cases between nation and nation, &c. 

See Facciolati Orationes, p. 1^7, Patavii, 17^3, 8vo. '* Fi- 
denter affirmateque opportere constituo gentes omnes Romanis 
legibus operam dare, sed suis vivere," &c, 

f Ayliffe's Parergon Juris Canonici. 
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tended the knowledge and. practice of a distinct 
and isolated system of municipal law. 

Long before the Reformation there existed an 
ancient Society of Professors and Advocates, not 
a corporate body, but voluntarily associated for 
the practice of the civil and canon law. In 
1587, Dr. Henry Hervey, Master of Trinity Hall, 
in the University of Cambridge, purchased from 
the Dean and Chapter of St. Paul's, for the pur- 
pose of providing a fixed place of habitation for 
this society, an old tenement, called Mountjoy 
House, on the site of which the College of Ad- 
vocates, at Doctors' Commons, now stands. In 
this sequestered place the study and practice of 
laws proscribed from Westminster Hall, took root 
and flourished. 

The Tudors, who, with all their faults, were un- 
questionably the most accomplished and lettered 
race which has yet sat upon the English throne, 
always looked with a favourable eye upon Civi- 
lians, employed them in high offices of state, and 
set especial value on their services in all negotia- 
tions with foreign countries. Few if any matters 
of embassy or treaty were concluded without the 
advice and sanction of some person versed in the 
Civil Law. The enmity of Henry VIII. to the 
Canon, as has been observed, materially injured 
the profession of the Civil Law ; but this was a 
result neither contemplated or desired by that 
monarch : he founded, as has been said, a pro* 
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fessorship of Civil Law at both Universities, and 
in many respects befriended the maintenance and 
culture of this science. True it is that both he 
and his predecessor found many of the instru- 
ments of their oppression among this order, but 
in what order did they not find- them, and what 
reasonable person entertains a prejudice against 
the tribunals of Westminster because they were 
once disgraced by a Scroggs and a Jeffries? In 
1587 Albericus Gentilis,* an illustrious foreigner, 
was appointed to the Professorship of Civil Law 
at Oxford ; his work, De Jure Belli, was in truth 
the forerunner of Grotius; according to the em- 
phatic language of the learned Fulbeck, he it was 
" who by his great industrie hath quickened the 
** dead body of the civil law written by ancient 
" civilians, and hath in his learned labours ex- 
*' pressed the judgment of a great state, with the 
" soundnesse of a deep phylosopher, and the skill 
of a cunning civilian. Learning in him hath 
showed all her force, and he is therefore admi- 
rable because he is absolute.*' f 
During the earlier period of the Tudor sway, 
ecclesiastics, many of them of high renown, were 
advocates of the civil law, but towards the close 
of Elizabeth's reign the profession became, and 

♦He came from the University of Perugia: died 1609. — 
Wood's Hist, and Antiq. of Oxford, ed. Gutch. vol. 2, ^. 2, 
p. 858. 

f A Direction or Preparative to the Study of the liaw, f . 2B6f 
Lond. 1620, Svo, f rving's Introd. to the Civil Lavir, s. 97, 

c2 
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has ever since been, composed entirely^ of lay 
members.* During this reign a nice question of 
international law was raised in the case of the 
Bishop of Ross, ambassador to Mary Queen of 
Scots, and Elizabeth submitted to Drurye, Lewes^ 
Dale, Aubrey, and Johnes, advocates in Doctors' 
Commons, that most difficult and important ques- 
tion as to the propriety and lawfulness of punish- 
ing an ambassador for exciting rebellion in the 
kingdom to which he was sent. Civilians were 
also consulted as to the power of tryingf the un- 
happy Mary herself, and Mr. Hallam seizes on 
the facts, with his usual sagacity, to demonstrate 
that the science of international law was even 
at this period cultivated by a distinct class of 
lawyers in this kingdom. James I., who besides 
his classical attainments, imbibed a strong regard 
for the Civil Law from his native country, pro- 
tected its advocates to the utmost that his feeble 
aid would extend. J To this monarch Sir Thomas 

* An unsuccessful attempt was made in Highmore's case (8 
East's Reports, 213) to obtain a mandamus from the archbishop 
commanding the Dean of the Arches to admit Dr. Highmore a 
member of the College of Advocates. This was in 1807. 

f Constitutional History, vol. i.pp. £18,219 ; Strype, 360— 
362. 

X Cowell, who was Professor of Civil Law at Cambridge, had 
acquired a profound knowledge of this law, and had in conse- 
quence been chosen Master of Trinity Hall, (an office at this 
moment filled by the learned Judge of the Arches,) published 
a dictionary of law, in imitation of Calvin's Lexicon Juridicum, 
a work of much learning,, but containing extravagant dicta about 
the king's prerogative. James shielded him from the wrath of 
Coke. 
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Ridley dedicated his "View of the Civil and 
Ecclesiastical Law," a work of very considerable 
merit and of great learning; it had for its object 
to demonstrate the pettiness and unreasonableness 
of the jealousy with which the common lawyers 
had then begun to regard the civilians, and the 
law which they administered at Doctors' Com- 
mons — and it appears to have been by no means 
unattended with success. About 1604, each of 
the two Universities was empowered by royal 
Charters to choose two members to represent them 
in Parliament, and by the same charters they were 
admonished to select such as " were skilful in the 
Imperial Laws."* 

The reign of the First Charles produced two 
civilians of great eminence, whose reputation, 
especially that of the latter, was as great on the 
continent as in these islands — Arthur Ducke and 
Richard Zouche. The former steadily adhered to 
the fortunes of his unhappy sovereign ; and his 
work, " De Usu ac Authoritate Juris Civilis," has 
never ceased to maintain its deserved authority. 
Zouche, who held several high appointments, 
submitted to the authority of the Parliament.f 

♦ Vide infra, pp. 49, 50. 

-f- Zouche had received a patent from King James, assign- 
ing to him a stipend of 40/. per annum, and all emoluments and 
privileges enjoyed by '* Albericus Gentilis, Frauncis James, and 
John Budden." This patent is to be found in Rymer*s 
** Foedera,*' and is printed at length in the Appendix to this 
pamphlet. 
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In 1663, the famous case of the Portuguese am- 
bassador happened : Don Pantaleon da Sa, having 
deliberately murdered an English subject in Lon- 
don, took refuge in the house of his brother the 
Portuguese ambassador. That high functionary 
insisted on the exemption of his brother from 
punishment on account of the inviolable character 
which the law of nations impressed upon the 
dwelling of an ambassador. Cromwell, however, 
caused him to be tried before a commission com- 
posed of Sir H. Blunt, Zouche, Clerk and Turner, 
Advocates of Civil Law, and others ; before whom 
be was convicted of murder and riot, and for 
these offences was executed at Tyburn. On this 
occasion Zouche wrote a very able and learned 
treatise entitled '^ A Dissertation concerning the 
^* Punishment of Ambassadors who transgress the 
'* Laws of the Countries where they reside, &c.'' 
This civilian was also the author of several other 
treatises on public law, the most celebrated of 
which was entitled "Juris inter Gentes Questiones," 
a book which is to this day of high authority and 
constant reference by all jurists both in Europe 
and America. 

During the reign of Charles IL various causes 
conspired to extend and strengthen the influence 
of our profession. The restoration of the orders 
and discipline of the Church — the rapid growth of 
commerce and its consequences, augmentation of 
personal property, and increase of shipping — the 
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creation of a navy board,* and widely spreading 
relations with foreign states — the two Dutch wars, 
and the personal merits of the great Civilian of 
the day» Sir Leoline Jenkins — all contributed to 
produce this result. 

** If/' says Sir Robert Wiseman^ Advocate- 
General, writing in 1680, " we look no farther 
" back than twenty years ago, we shall remember 
'^ the civil law did so far spread itself up and down 
^' this aation, that there was not any one county 
"which had not some part of the government 
" thereof managed and exercised by one or more 
"of that profession, besides the great employment 

and practice it had in the courts in London. 

So that it being thus incorporated, and, as 1 may 
" say, naturalized by ourselves into this common- 
" wealth, it ought not to be reputed or looked 
" upon by us a stranger any longer." The ex- 
tract is taken from a treatise called the " Law of 
" Laws, or the Excellency of the Civil Law ;" as 
it is the last formal plea put forth in behalf of our 
profession, I may be excused for continuing this 
extract, which seems to me not without consider- 
able merit as a composition : — 

Besides, right reason, from what hand soever it 

comes presented, ought to be embraced by us . 

and is authority enough to itself to carry the 

understanding, judgment, will and affections of 
" all men, though it be not put into a law. But 

* Vide Pepy8* Memoirs, jmsslm. 
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*' when besides its own commanding power and 
virtue, it comes withal recommended by such a 
wise state as the Roman was, and framed into 
a law by them, and has since been allowed of 
** by other nations also, as conforming with the 
** general reason of man ; surely it ought not to be 
*' looked upon as strange and foreign unto us, or to 
" our affairs, carrying about us the same reason, 
*' and dealing in the same matters that they did, 
" merely because we did not promulgate and 
" enact the same. 

" Moreover, if we will deal in foreign affairs, 
" and launch forth into the wide ocean, and con- 
verse with foreign people, and have to doe with 
shipping, negotiation and trafiick, without which 
" (so populous are we grown,) we are not able so 
much as to subsist or live ; or if we would be 
enabled to stand upon our own defence against 
" a nation that shall assault us by a war ; or re- 
" venge nnsufferable injuries done us by making 
war upon them ; we must not then stand upon 
our own legislative authority, to which other 
" princes and people will not be obliged ; but we 
'* must be contented to stand and submit ourselves 
" to such a law how foreign soever, as is proper 
*' for those very matters, and to which other na- 
" tions do refer themselves ; which is the civil 
^' law that nature has breathed out itself in, and 
*' nations have consented unto. 

*' And if it be so necessary for the carrying on 
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" of foreign affairs y that they cannot be transacted 
" without ity this shows a necessity of admitting 
" of it also in the agitation of certain matters and 
" causes at home and amongst ourselves^ for the 
" more ample reward and encouragement of that 
" profession ; which can never be maintained or 
" upheld by the transaction of foreign affairs 
*^ onely ; which is not desired neither in any 
'* greater latitude or measure, than has been 
** always allowed it heretofore, and where the 
" common law has never known to intermeddle : 
" and in which if the civil law should not be 
** used, questions and diflferences would arise, 
*' and there would be no law or rule found to 
" settle them, which would be a very pernicious 
" thing: so that be the authority of the civil law 
foreign, which it cannot be, except it were im- 
posed upon us by some other nation or people ; 
or be it that it were of no authority at all, but 
*' what the necessary assent of our own natural 
" reason, and the consent of nations gives it ; yet 
*' it were strange that we should rather choose 
" to have no law at all in those matters, than to 
" receive or entertain the same for a help to 
** direct our judgments in them. 

It being then so necessary a law, that but 
by the knowledge and conduct thereof foreign 
affairs cannot possibly be carried on, and there 
would be a manifest failer of justice in other 
" matters at home without it ; the supposed in- 
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*' convenience of having two laws in one and the 
same nation, so much urged against it, will 
appear to be a very slender and inconsiderable 
thing ; for how can that inconvenience hurt us 
more, than it does other nations, that have 
** municipal laws of their own, and yet do keep 
" the civil law too ? Besides, it is so far from 
** being an inconvenience, that it is both a benefit 
" and an honour to a people to abound in justice, 
*' and to have it rather supplied by two laws, than 
*' to fail in the doing thereof by having but one." 
I come now to the last period, that which 
elapsed between the Revolution of 1680 and the 
present time. It will be no difficult task to 
maintain that during this interval the profession 
of the civil law has been sustained by a succes- 
sion of advocates and judges, who, I speak it 
with all reverence, may well challenge compa- 
rison with their brethren of Westminster Hall, 
and who have done good service to the State, 
both in her domestic tribunals, in her courts of 
the law of nations, and in her pacific intercourse 
with foreign nations. Nobody acquainted with 
the history of our country since the Revolution 
can be wholly ignorant of Sir Leoline Jenkins, 
Sir Greorge Lee, Sir G. Hay, Sir William Wynne, 
Dr. Lawrence, and Lord Stowell. 

The biography of Sir Leoline Jenkins contains 
a history of the foreign affairs of this kingdom 
from the breaking out of the first Dutch war 
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(1664) to the peace of Nimeguen (1676—7), which 
he negociated in concert with his illustrious col- 
league Sir W. Temple. He filled various high 
offices, — Member of Parliament— ^Judge of the 
High Court of Admiralty — Judge of the Preroga- 
tive Court of Canterbury — Principal of Jesus 
College, Oxford — Ambassador — Secretary of 
State. 

Throughout the works* of this great jurist are 
scattered tracts upon various questions of public 
and international law, rich in deep learning and 
sound reasoning, and consequently forming a 
mine from which all subsequent jurists have ex- 
tracted materials of great value-t His acquaint- 
ance with the Civil Law was deep and accurate, 
as he had opportunities of evincing upon several 
occasions ; and he often lamented, we learn from 
his biographer, that the Civil Law " was so little 
^' favoured in England, where all other sciences 
" met with a suitable encouragement."J 

** His learned decisions (I quote from the same 
^* source^) rendered his name famous in most parts 

* I believe the Colleges of Jesus and All Souls contain MSS. 
yet unpublished of Sir L. Jenkins, which, it is to be hoped, will 
one day see the light. 

t Vide Mr. Wheaton*s recent work on International Law. 

X Life of Sir L. Jenkins, p. xi. Preface. 

§ Life of Sir L. Jenkins, p. xiii., and vol. ii. p. 741. He 
advised the Duke of York as to his title to the Seigneury of 
Aubigne, on the death of the Duke of Richmond ; vol. ii. p. 704. 
He advised upon the claim of the Crown of England to the do- 
minion of the narrow seas and the homage due to her flag ; upon 
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** of Europe^ (there being at this time almost a 
general war, and some of all nations frequently 
suitors to this court,) and his answers or re- 
ports of all matters referred to him, whether 
*' from the Lords Commissioners of Prizes, Privy 
" Council, or other great oflScers of the kingdom, 
were so solid and judicious as to give universal 
satisfaction, and often gained the applause of 
" those who dissented from him, because they 
" showed not only the soundness of his judgment in 
" the particular matters of his profession, but a 
great compass of knowledge in the general affairs 
of Europe, and in the ancient as well as modern 
" practice of other natiojis. Upon any questions 
" or disputes arising beyond sea between his 
" majesty's subjects and those of other princes, 
they often had recourse to Dr. Jenkins. Even 
those who presided in the seats of foreign judi- 
catures, in some cases applied to him to know 
how the like points had been ruled in the Ad- 
" miralty here, and his sentences were often ex- 
'* emplified and obtained as precedents there, &c.'' 
" For his opinion, whether in the Civil, Canon, 
" or Laws of Nations, generally passed as an 
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the Electoral Prince Palatine's settlement ; on the effect of a 
settlement of property made hy Maurice Prince of Orange ; as 
to the succession to the personal estate of the Qi;een Mother 
of France, and on many other cases of great importance and 
delicacy, in which the knowledge of a civilian and publicist was 
required, see vol. ii. pp. 663, 673, 674,. 709, &c. ; see also 
Temple's Memoirs. 
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" uncontrovertible authority, being always tho- 
" roughly considered and judiciously founded."* 

The law which governs the disposition of the 
personal estates of intestates^ commonly called 
the Statute of Distributions,^ was framed by Sir 
L. Jenkins, principally upon the model of the 
118th Novel of Justinian. 

It was also by the influence of this distinguished 
member of our body, that after the Fire of Lon- 
don we obtained a share of certain immunities 
enjoyed by other branches of the bar. In p. 693 
of the second volume will be found the rescript of 
Charles II. on the subject, beginning " Charles R. 
" The Society of the Doctors at Civil Law, Judges 
*' and Advocates of our Court now settled at 
" Doctors' Commons, in London, having to their 
" great charges rebuilt the same, &c. &c. And 
" we knowing the tise/ulness of that profession for 
'* the service of us and our kingdom in many affairs, 
" found just cause to assert their exemption from 
'* payment of taxes, burdens, and impositions in 
" the same manner as the Societies of the Ser- 
'* jeants' Inn are and have used to be." 

The death of Jenkins happened soon after the 
accession of James II. The reigns of the two first 
Georges produced Sir George Paul, Sir Henry 
Penrice, and the two Bettesworths, judges of 
great learning and ability ; but I pass on to the 

♦ P. xviii. + 22 & 23 Car. II. c. 10. 
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date of 1729, when Sir George Lee first entered 
upon his career of distinction. This able Civilian 
was an active enemy of Sir Robert Walpole ; he 
was also Treasurer to Frederick Prince of Wales, 
and deservedly venerated for the learning, accu- 
racy and clearness of his decisions in the Pre- 
rogative and Arches Courts, in both of which 
tribunals he presided as Judge. But he enjoys 
also no inconsiderable European fame ; for he was 
the principal composer of a state paper* on a great 
question of international law, — the answer to the 
memorial of the King of Prussia, presented to the 
Duke of Newcastle by Mr. Mitchell, and, to 
borrow the words of his biographer,t ** it has 
" universally been received and acknowledged 
'' throughout Europe as a correct and masterly 
" exposition of the nature and extent of the ju- 
'^ risdiction exercised over the ships and cargoes 
•* of neutral powers by Courts of the Law of 
** Nations, established within the territories of 
belligerent states. Montesquieu characterises 
it as riponst sans replique, and Vattel terms it 
" un excellent morceau du droit des gens*' To that 
memorial indeed another name was affixed, the 
name of one who was not indeed a member of the 
College of Advocates, but who was destined to be 

* It is printed in the CoUeotanea Juridiea. 

t See Dr. Phillimore's Preface to Sir G. Lee's Reports, p. xvi. 
See also an elaborate panegyric by Dr. Harris, in the Preface 
to his translation of the Institutes of Justinian. 
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among the few luminaries of jurisprudence in our 
island^ and able to vie with those which have 
shone upon the Continent, — of one whose boast it 
was that he had early and late studied the Civil 
Law, and who built upon this avowed basis, 
and on his knowledge of the writers on public 
law, that goodly fabric of commercial jurispru- 
dence, which has since indeed received addition 
and ornament, but which owed its existence to 
a mind saturated with the principles of the Jus- 
tinian Code. This great man was then Mr. 
Murray, afterwards Lord Mansfield. For com- 
prehensive grasp of mind, for knowledge of ge- 
neral principles of law, and of their particular 
application in various countries, this illustrious 
magistrate was second only to one — with the 
mention of whom I shall presently close my brief 
notice of distinguished Civilians.* 

But, to be historically correct, I should first 
advert to a circumstance of great importance in its 
relation to the history of the Advocates of Civil 
Law, and to the scope of my object in showing 
the injustice as well as impolicy of destroying 
their College. Sir G. Lee died in 1766 ; in 1768 
Greorge III. granted to this Societya formal charter, 
by which it became a legally recognised body 
corporate. The charter is given at length in the 

* Want of space compels me reluctantly to omit all mention 
of such judges as Sir £. Simpaon and Sir G. Hay. 
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Appendix. The charter recites, that the members 
of the College at Doctors' Commons had devoted 
themselves to the study of the Civil and Canon 
Law, and were either advocates or judges in the 
Ecclesiastical and Admiralty Courts, and that 
they had for " centuries past formed a voluntary 
*' society," &c., and prayed the king to be pleased, 
by letters patent under the great seal, " to incor- 
porate them and their successors by the name, 
style, and title of the College of Doctors of 
" Law, exercent in our Ecclesiastical and Admi- 
" ralty Courts." The charter goes on to say — 
" We having taken the said petition into our 
" royal consideration, and being willing to give 
" all fitting encouragement to the said study," 
&c., and then proceeds to constitute, with every 
imaginable formality of expression, the College a 
legal corporate society, with visitors and power of 
making bye-laws, &c. And here I may ask, 
whether, setting aside for the moment the polici/ 
of preserving our chartered rights, it would be 
commonly jw^/ to trample on such a guarantee, 
more especially after the solemn decision of the 
judges in the case of the Court of Common 
Plefeis ? I return to the mention of that Civilian 
whose reputation as a jurist overtopped even the 
great name of Lord Mansfield. In 1779 Dr. Scott 
enrolled his name among the advocates of Doc- 
tors' Commons ; he is now better known by his 
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well-deserved title, Lord Stowell, of whom it may 
be indeed emphatically said, that he left 

'* Clarum et veDerabile nonien 
« Gentibus." 

And the remainder of the line is scarcely less 
his due : 

'* Et multum nostras quod profuit urbi." 

The history of Lord Stowell is familiar to the 
present generation. His great natural endow- 
ments — his long residence at the University — the 
admirable use he made of the opportunities which 
such residence affords for storing the mind with 
all kinds of knowledge — his vast and varied in- 
tellectual attainments — the mature age at which 
they were brought into the fray of active life — 
the keen insight into human nature — the judicial 
character of his wise, patient, and deliberative 
mind — the marvellous power of lucid arrange- 
ment, educing order and harmony from the most 
perplexed and discordant matter — the clear and 
beautiful robe of felicitous language and inimi- 
table style which clothed all these high attri- 
butes — the awful crisis and convulsion of the 
civilized world which called for the exercise of 
these powers in the judgment-seat of interna- 
tional law,* at the very time when he was ele- 

* Every reader of Burke will remember his remarks, in the 
Letters on a Regicide Peace, on the violation of the precedents 
and principles of the Law of Nations by Revolutionary France. 
See also Sir J, Mackintosh's Law of Nature and Nations. 

D 
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vated to it; the renown of his decisions over 
both hemispheres* — the great age to which he 
enjoyed the full possession of his faculties — all 
this is matter of too recent history to require a 
more detailed enumeration. '* Testes vero jam 
*' omnes orae atque omnes exterae gentes ac 
** nationes : denique maria omnia tum universa, 
^' tum in singulis oris omnes sinus atque portus."f 
With this justly venerated name I close my cata- 
logue of English Civilians, omitting, not without 
regret, all mention of Dr. Harris, a Civilian of 
great eminence, of that learned and able judge. 
Sir William Wynne, and of Dr. Lawrence, the 
well-known friend of Burke. To the latter, indeed, 
ample justice has been done by Lord Brougham, 
in his Characters of British Statesmen.;}: 

I have endeavoured to give a sketch of the 
fortunes of the Civil Law in this country, and to 
illustrate them by some comments on the most 
distinguished disciples of that jurisprudence. 
My sketch has been necessarily meagre and im- 
perfect ; it would otherwise have transgressed the 
conventional limits of a pamphlet; and I have been 
compelled, especially during the latter period, to 
pass by in silence many civilians who would have 
deserved commemoration in a larger work. A 
sufficient selection, however, has, I trust, been 

* Vide passim the American Reports. 

t Cicero, pro Lege Manilid. 

X See also Horner's Memoirs, vol. i. 
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given, to support the proposition with which I set 
out, that the destruction of our profession would 
be an injury, and not a benefit, to the State. 
Now that such a consequence would follow from 
the violation of our Charter, that is, from the 
admission of Barristers not duly qualified to 
practise in the Courts of Doctors' Commons, it 
will not be difficult to show. In the first place, 
this wanton and unnecessary change would strike 
a death-blow to the various and peculiar learning 
of Civilians. At present, by the rules of our 
Charter, a considerable period must elapse be- 
tween the time when the Undergraduateship at 
the University ceases, and the practice of an 
Advocate begins— a longer period than is re- 
quisite for practice at the common law bar. 
Very great advantage frequently has, and I think 
always ought to flow from this salutary regula- 
tion. Let any one consider the career of our two 
most eminent jurists. Sir Leoline Jenkins* and 
Lord StowelL Both had passed the age of thirty 
before they were immersed in the daily routine 
and practice of their profession. Both brought to 
that practice minds seasoned with the principles 
of jurisprudence ; with a philosophical knowledge, 

* " He was wont to observe, that those in any profession suc- 
ceed best who neither defer their resolution too long, nor begin 
their practice too soon. So Dr. Jenkins, having laid a firm and 
solid foundation before he openly declared his profession, busi- 
ness and preferments came fast upon him." — Preface to Jenkins' 
Life. 

d2 
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especially the latter, of history, which is scarcely, 
if it be ever, compatible with early and laborious 
employment at the bar. Can any one read the 
reports of Lord Stowell's judgments in the eccle- 
siastical and maritime tribunals of this kingdom, 
and the Courts of the Law of Nations, and doubt 
that his intimate knowledge of the internal history 
of this country, and of its intercourse with other 
nations — his accurate and large acquaintance with 
the principles of foreign codes, of their agreement 
or discrepancy with each other and with that of 
Great Britain — of the ecclesiastical maritime and 
municipal law of England and of Scotland ; * of 
the different bearings and character of the trea- 
ties, and varied customs of international inter- 
course, which, with the general law of nations, 
constitute the moral ligament of the common- 
wealth of Christendom ? — Can any one peruse 
with attention all these monuments of a master- 
mind, and doubt that they were the acquisitions 
of long and tranquil study, matured by patient 
thought and calm reflection, such as could 
scarcely have been accumulated under the pres- 
sure of early and extensive practice, and espe- 
cially of practice in a law whose peculiar and 
technical character must in some respects tend to 
disqualify the mind for such researches ? It is no 

* Dalrymple v. Dalrymple (2 Consistory Reports, 54) is as 
leading a case in Scotch law as the Ville de Varsovie is on a 
question of evidence in Westminster Hall. 2 Dodson, 184. 
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answer to this observation, to say that there have 
been barristers who were well versed in the learn- 
ing of our profession. Such undoubtedly were the 
learned Selden, Lord Mansfield, Sir W. Grant, Sir 
W.Jones,* the late Sir James Mackintosh. Such is, 
I believe. Lord Brougham. The question, it will be 
recollected, is as to the general tendency of the ex- 
clusive study and early practice of our municipal 
law. The second of these eminent persons every 
body will admit to be no fair standard of the 
usual attainments of a common lawyer ; and 
Lord Brougham, besides falling under this de- 
scription, came late to the English bar, with the 
great advantage of a previous education in Scotch 
and therefore in Civil Law.f Sir James Mackin- 
tosh, it is well known, had very little business as 
counsel at the common law bar, and his legal 
merits were comparatively unappreciated until 
his beautiful Lectures on the Law of Nations were 
delivered. These are, moreover, every candid 
person will allow, exceptions to the general rule, 
that the common lawyers of England are, as a 

* ** With all its imperfections, it is a most valuable mine of 
judicial knowledge ; it gives law at this hour to the greatest part 
of Europe, and though few English lawyers dare make such an 
acknowledgment, it is the true source of nearly all our English 
Laws that are not of a feudal origin." — Sir W, Jones, vol. ii, 
p. 168 of his Memoirs, by Lord Teignmouth. 

-f- Blackstone observes that in Scotland it is difficult to meet 
with a person of liberal education who is ignorant of the Civil 
Law. — Preface to Commentaries, p. 4 ; and see Horner's Memoirs,^ 
vol. i. 
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body, scarcely tinctured with the knowledge of 
the general law of Europe : " II me semble" 
(says a learned Frenchman)* ^'que les Anglais 
commencent h revenir de leurs anciens pr6jug6s 
centre le Droit Romain ; mais il est encore 
bien difficile de trouver un exemplaire du 
" Corpus Juris dans la Bibliothfeque d'un avocat 
*' de Londres," and yet every statesman must 
admit '' £a vero praestabilis est scientia quae in 
" foederibus, pactionibus, conditionibus popu- 
'* lorum, regum externarumque nationum in omni 
" denique belli jure et pacis versatur." 

On the great advantage of preserving and fos- 
tering this knowledge in our country, where the 
tide of wealth, emolument, and distinction sets 
the other way, I have yet a high, and certainly 
an unprejudiced authority, to cite, that of Lord 
Campbell. The fact that this noble and learned 
person enjoys the unquestioned reputation of 
being master of that municipal law, by the assi- 
duous and able cultivation of which he has risen 
to high eminence in the State, stamps, as it seems 
to me, a peculiar value upon his testimony in 
favour of the profession of Civilians. In 1830, 
Lord (then Mr.) Campbell, stated in his examina- 
tion before the Commissioners appointed to in- 
quire into the jurisdiction and practice of the 
Ecclesiastical Courts : " I have the most sincere 

♦ Dr. Jourdan— Themis, ou Biblioth^que de Jurisconsulte, 
torn. vii. p. 27. 
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*' respect for the Civilians as a body, and I should 
" think that any alteration of the law that would not 
preserve the learning which is now to be found 
among the Civilians would be very objectionable. 
** I think that, in a national point of view, it is of 
'* importance that the King's government should 
*' have an opportunity of consulting such a man 
^* as Dr. Jenner* on International Law, and I say 
*' that any change of institutions which would 
*' prevent the government from having such assist- 
*^ ance vrould be very objectionabIe."f These ob- 
servations would perhaps apply principally to the 
assistance which the Foreign Office derives from 
the Queen's Advocate ; and most assuredly their 
force is not weakened by the reflection, that the 
greater part of our numerous colonial depen- 
dencies being conquests from the Dutch, the 
Spanish and the French, are governed by the 
Civil Law; while, even in deciding questions 
arising out of the law and customs of Hindostan, 
reference has been made by learned judges to 
the analogies;}: furnished by the Roman and Eu- 
ropean law. 

Such then being the argument in favour of the 
maintenance of our distinct Court, what remains 

♦ Sir Herbert Jenner, Queen's Advocate, the present Judge 
of the Prerogative Court of Canterbury. 

t Report of Ecclesiastical Commissioners, p. 228. 

J Sootragun Satputty r. Sabitra Dye, 2 Knapp's Privy Council 
Reports, Lord Wynford j a case on the law of Hindoo adoption. 
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to be urged against it ? The usual and vulgar 
shout of monopoly and illiberality has been raised 
against us, but we may well deny the charge ; the 
road to admission into our profession lies open to 
all, through the Universities — is there anything 
evil in this ? Is it the fault of English Lawyers to be 
over erudite and too little technical ? Can it be al- 
leged that the Courts in Westminster Hall are idle? 
everybody conversant with their business of the 
Bar knows that the reverse is the truth; that both 
Pleaders and Judges have too much, not too little 
to do, and that the Bar has not escaped the predomi- 
nant vice, which unhappily characterizes our times, 
a feverish haste to grow rich, at the expense of 
bodily health, of general knowledge, and of all 
due and equal cultivation of the mental faculties,* 
while the anxiety to practise before every Court 
and in every kind of law^ tends to substitute a 
specious smattering in all, for real proficiency in 
any single branch of jurisprudence. Nor has our 
jurisdiction been vexatious or dilatory over the 
very few municipal subjects submitted to it. The 
Report of the Ecclesiastical Commissions was 
signed, amongst other names, by '* Tenterden," 
" Wynford," " N. Tyndal ;" let us hear the lan- 
guage they hold on this subject : — " If bothf liti- 
*' gants (they say) are disposed fairly to proceed to 

* Vide Lord Campbeirs remarks in a recent Debate in the 
House of Lords, 
•f Note, p. 71. 
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" the investigation of the matter in dispute between 
" them, whatever be the nature of the cause, and 
" however opposed and contradictory may be the 
*' view they take of the facts on which each means 
** to rely, there is scarcely any case, however cam- 
" plicated, which may not be brought to a final hear- 
" ing within a year. In the testamentary cause 
" respecting the late Mr. Farquhar's will, where 
** the property at stake was about half a million ; 
" where the main fact was whether the testator 
*^ had himself privately destroyed a duplicate of 
" his will, which was in his own possession ; and 
" where a just conclusion could be formed only 
'* from circumstances involving nearly his whole 
" history, tending to show the probable intention 
'* of his revoking his will, his affection towards 
" his family, his transactions respecting his pro- 
" perty, his own contradictory and insincere de- 
"clarations; no less than 125 witnesses were 
" examined, whose depositions occupied 908 folio 
pages ; still, under all these circumstances, the 
first allegation having been given in February 
" 1828, the sentence was finally pronounced in 
•' February 1829; the cause being concluded in 
" about twelve months." I say then no good 
reason can be assigned why the excellent prin- 
ciple of the distribution of labour is less appli- 
cable to the profession of the law than to the 
manufactory or the counting-house, but, on the 
contrary, it is obvious, that the abandonment of 
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this principle must breed a race of lawyers lament- 
ably distinguished by their immature sciolism from 
their wise, learned^ and thoughtful predecessors. 
The Court of Common Pleas has been delibe- 
rately closed by the opinion of all the Judges 
after an attempt to throw it open. Why is the 
charter of the Advocates at Doctors Commons to 
be violated ? Surely not because our College is a 
weaker body, with less powerful friends to protect 
its rights ? The argument in favour of maintaining 
our distinct profession, that is to say, of continuing 
to allow particular tribunals to exercise jurisdic- 
tion which they have possessed ever since the Con- 
quest, and therefore, even before the division of 
the existing Courts in Westminster Hall, — the 
plea on behalf of not destroying the oldest Courts 
of Judicature in the land, might well rest on the 
advantage which the State derives from such a 
profession in its relations in peace, but especially 
in war with foreign countries ; surely in any large 
and liberal view which can be taken of the exi- 
gencies of the State, the necessity of sustaining 
such a profession would be alone an adequate 
motive for conceding to it exclusive jurisdiction 
over a few matters of municipal character, suffi- 
cient to maintain in time of peace a learned bar 
for the time of war ; but this motive derives an 
immense accession of strength from two circum- 
stances — first, that beyond what is in legal lan- 
guage called time immemorial, we have exercised 
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such jurisdiction ; and, secondly, that we have 
adopted in the exercise of such jurisdiction, both 
in our pleadings and our decisions, principles and 
rules derived from the Civil Law and its commen- 
tators — with whom an acquaintance cannot be 
acquired in a moment to suit any emergency 
which may arise. I am aware indeed that of 
very late years it has been rather the fashion to 
deny the influence of that law in the daily prac- 
tice of our Courts, and that attempts have been 
made to press the authority of Courts of Common 
Law and Equity as binding upon our practice, and 
our decisions ; to make us common lawyers of a 
second, instead of civilians of a first class. To a 
certain extent this mistaken notion may have been 
fostered by the abolition of the Court of Delegates, 
which, till 1830, was the supreme Court of Appeal. 
It is not my wish or intention to defend the con- 
stitution of that tribunal, though it was once my 
lot to hear a very high legal authority pronounce, 
that, however bad in theory, it was extremely 
good in practice. But it can scarcely be denied 
that the substitution of the Judicial Committee 
of the Privy Council for the Court of Delegates, 
operated not only unfavourably but unjustly upon 
our profession. In the latter Court five Civilians 
sat with three Common Law Judges in all cases 
of appeal ; in the new tribunal it may and does 
sometimes happen that no Civilian at all sit$, but 
that four Judges from the Common Law or Chan- 



( 44 ) 

eery determine even on points of practice in the 
Ecclesiastical Courts. It would be a curious 
sight to behold four Civilians sitting in judgment 
as Courts of Appeal upon cases — especially cases 
of practice — from Westminster Hall and Lincoln's 
Inn ; though it would be difficult to say why the 
injury done would be greater or the injustice more 
flagrant in the latter than the former case. This 
is so apparent an evil that it can hardly remain 
long unredressed. 

It is very remarkable that Sir L. Jenkins* 
pressed strongly upon the government of his time 
the necessity of constituting a permanent body of 
Delegates. The College of Advocates drew up 
" reasons for stated Judges in the Court of Dele- 
gates," adding, '* that in case his Majesty shall be 
" pleased to favour our petition, we do not des- 
'^ pair of finding out such a fund as shall not be 
" any great detriment to his Majesty's revenue." 
Why this attempt miscarried does not appear ; its 
success would have been a great boon to our pro- 
fession, and surely the Judicial Committee of the 
Privy Council, sitting upon all appeals from the 
colonies, where the Civil Law more or less prevails, 
as well from the Ecclesiastical and Maritime tri- 
bunals, would be very greatly benefited by the 
certain and invariable attendance of, at least, one 
Civilian at their board. 
To such as deny that the principles of the Civil 

* Sir L. Jenkins' MemoirSi vol. ii., p. 695. 
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Law are administered in our Courts, I answer 
that the contrary may be easily proved by the 
following testimonies, which 1 select from many 
others. 

In the case of Shepherd v. Shepherd,* be- 
fore the High Court of Chancery, Lord Cam- 
den expressly submitted a question which arose, 
as to whether the birth of a posthumous child 
operated as a revocation of the will and co- 
dicil of the father, to the decision of the Eccle- 
siastical Court, as a question depending on the 
construction put on such cases by the Civil Law. 
In a case called Bargrave v. Bedingfield (Lord 
Montague's will), the question as to the validity 
of an appointment in a codicil, by which exe- 
cutors named in the will were empowered to 
nominate a further executor, if they should think 
proper, was argued by Dr. Scott (Lord Stowell), 
and determined by the Judge of the Prerogative 
Court, almost solely by reference to the language 
of the Digest and of the commentators upon that 
law. I have had the good fortune to see a 
manuscript note of this case, and of some other 
arguments of Lord Stowell (when counsel) at the 
bar, every one of which contains frequent cita- 
tions from the Civil Law. The case of Moore v. 
Moore and Metcalfe,t in which the question was 

* Reported in a note to Doe d. Lancashire v, Lancashire, 
Terra Reports, vol. v. p. 49 ; and see 1 Phillimore's Reports, 
p. 452. 

"j* 1 Phillimore's Reports, p. 406. 
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whether the mutilation of a will should be held to 
amount to a cancel lation» was decided principally 
upon the authority of the Digest. In the case of 
the Ville de Varsovie, an incidental question arose, 
the decision of which depended on the Common 
Law, and Lord Stowell said, ** It is the duty of 
" the Court to look only to the law of England as 
" its proper guide, although it does not administer 
** that law generally, and therefore does not pro- 
fess to administer otherwise than by the infor- 
mation it collects pro re natd/* Sec. That emi- 
nent person was at that time Chancellor of London 
and. Judge of the Admiralty, 1819. The Vice- 
Chancellor (Sir John Leach), on a question of 
legacy, ordered a case to be laid before two Civi- 
lians, observing, " In general they resort to the 
" rule of the Civil Law, but not in all cases. If 
" this case would bear the expenses, I should have 
** wished to hear it argued by some Civilians ; let 
*' a caise be laid before two Civilians.''* Perhaps 
if the legislature had known or remembered that 
originally the Ecclesiastical Courts had sole, and 
even now have concurrent, jurisdiction over le- 
gacies with the Court of Chancery, some arrange- 
ment for restoring to them a jurisdiction so con- 
fessedly, as the above case shows, belonging to 
their own law, might have rendered one of the 
two recently-erected Courts of Equity unneces- 
sary. To close my list of judicial authorities upon 

* Hurst V, Beach, 5 Maddocks* Reports, p. 356. 
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the question as to the kind of law administered 
in our Courts, in a very recent case before the 
Judicial Committee of the Privy Council, I find 
this strong dictum of Mr. Baron Parke's, " The 
" proceedings of the Ecclesiastical Court are not 
" governed by the rules of the Common Law, 
" or by any anaolgies which they furnish;"* and 
lastly, the Commissioners for inquiring into the 
practice and jurisdiction of the Ecclesiastical 
Courts say in their report, " The study of the 
" Ecclesiastical Law requires an accurate ac- 
" quaintance with the principles of the Civil Law, 
" upon which the law of the Admiralty is founded, 
" and the Civilian is led to the investigation of 
" those principles of general jurisprudence by 
" which the intercourse of nations is governed, 
" and the rights and obligations of belligerents 
" and neutrals in time of war is defined." f 

It now only remains for me, in fulfilment of my 
task, to say a few words with respect to the con- 
nexion which has always hitherto subsisted be- 
tween our profession and the Church as well as the 
Universities. That the connexion has been advan- 
tageous to both and ought to be still more so is a 
conviction deeply engraven on my mind. 
And first, with respect to the Church. 
The Church, after the Restoration, was stripped 

* Sherwood v, Ray, Moore's Privy Council Reports, p. 399. 
•j- Most of these authorities are collected, Burn's Ecclesiastical 
Law, vol. 3, p. 304-5, title Practice— Evidence. 
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of much of her power of discipline over her mem- 
bers ; and in her attempts to exercise it, she has 
always had to encounter the jealousy with which 
the Common Law protects all tenure of freehold. 
The statute of Henry VIII. declares, with great 
force of language and truth of description, that 
this realm of England is a body politick, com- 
pact of all sorts and degrees of people, divided 
in terms, and by names of Spiritualty and Tem- 
" poralty ;" and in pronouncing the sufficiency of 
that part " of the said body politick called the 
" Spiritualty, now being usually called the Eng- 
" lish Church," to decide when any cause of the 
Law Divine " was mooted without the inter- 
" meddling of any exterior person," it proceeds 
to state that, for the due administration of their 
office, and " to keep them from corrupt and 
" sinister affection, the King's most noble pro- 
" genitors, and the antecessors of the nobles of 
" this realm, have sufficiently endowed the said 
" Church, both with honours and possessions." 
Now, as soon as one of the spiritualty is invested 
with the temporal endowments of a benefice, he has 
acquired, according to the law of the land, a right 
to enjoy them during his life. The benefice is 
become his freehold, and yet partakes of the 
nature of a trust, and is therefore liable to be 
forfeited for certain breaches of that trust. The 
cognizance of the offences, and their punishment, 
belong to the Law Ecclesiastical, which invokes 
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the aid of the Law Temporal for the enforcement 
of its sentence. Now, if it were desirable, it 
would be impracticable in this country to deprive 
any one of a freehold without legal trial and legal 
proof that the possessor had forfeited the trust 
for which he was invested with it, and without 
giving the accused person ample opportunity of 
defending himself, if he thought fit, by counsel. 
" Nevertheless, it appertaineth" (says our 26th 
Article) " to the discipline of the Church, that 
inquiry be made of evil ministers, and that 
they be accused of those that have knowledge 
of their offences, and finally, being found guilty 
** l>y just judgment, be deposed." And yet the 
unfitness of the Court in Westminster Hall for a 
trial of this kind must be obvious to any person 
of common penetration. Any one who considers 
that the law is totally distinct, governed by dif- 
ferent analogies, drawn from different sources, 
will see that great scandal and little justice 
would be the too probable consequence. Now 
the canon law, so far as it " be not contrary to 
" the laws of the realm," * governs our clergy ; 
and the greater part of that code is the Civil Law 
applied to the use and exigencies of the Church. 
Ferfe omnia (says Cujacius) sumpsit ex Jure Civili, 
et omnino quicquid praeclarum est in hoc Jure 
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* 25 H. 8, c. 19 ; see, also, S5 H. 8, c. 16, the statute ap- 
pointed the commission which produced the Reformatio Legum 
EccUsiasttcarum* 
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•' Civili est, nee hujus interpres idoneus nisi sit Juris 
Civilis peritissimus''* And so Dr. Burn, in the 
preface to his well-known work on Ecclesiastical 
Law, observes, '' In the Ecclesiastical Courts 
within this kingdom, although the Canon Law 
is the foundation of their proceedings, yet the 
Canon Law being in a great measure founded 
" upon the Civil Law, and so interwoven with 
it in many branches thereof, that there is no 
understanding the Canon Law rightly without 
being very well versed in the Civil Law ; the 
knowledge thereof is therefore absolutely neces- 
sary for the dispatch of all causes of ecclesias- 
tical cognizance. And the Civil Law not only 
serves to explain the Canon Law, but by the 
practice of all Ecclesiastical Courts it is allowed 
to come in aid of and to supply the Canon 
" Law in cases which are there omitted. And 
'' how necessary and useful the Civil Law is in 
'' this respect doth evidently appear from the 
'' commentaries of Lindwood and of John de Athon 
*^ upon the provincial and legatine constitutions." 
The Civilian being botii necessarily versed in 
this law, and necessarily a member of the Church 
of England^ combines that admixture of clerical 
and secularf learning which has been wisely held 

* Ca. 15 — ^De sentODtii «t re judicati ; Halifax, Introd. to 
Civil Law, xix. ; Wiseman, %75 ; Ayliffe's Parergon, 35. 

f The business of the Civilian, according to Edward VI.*b Sta- 
tutes, is " quid in illis (legibus Angliae) jus civile, quid ecclesias-' 
ticum, quid regni Angliae jus teneatdefineatque." Lamb. 197,818. 
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peculiarly to qualify him for the judge, assessor, 
or adviser of the bishop — '• and to this end" says 
AylifFe, '' they had their officials or chancellors, 
'* men trained up in the Civil and Canon Law, to 
'' direct them in matters of judgment, as well in 
*' ecclesiastical criminal matters as in ecclesiastical 
^* civil causes, though at present, through the idle- 
'' ness and corruption of the times, and through 
the small regard that some of our bishops have 
shown to their own courts, we have had but 
" few chancellors that understand either the Civil 
*' or Canon Law, though the canon of our church 
*' requires a good proficiency in both of these 
"laws in ecclesiastical courts."* AylifFe wrote 
about the beginning of the last century ; to the 
evil which he points out I think all the defect in 
the Diocesan Courts may be attributed — viz. the 
appointment of clergymen and persons not qua- 
lified by professional studies for judges ; the 
original source of this evil was the interpretation 
put by the temporal courts on the 37 Hen. VIII. 
c. 17 : that statute enacted that all persons, 
*' as well lay as married, being doctors of the Civil 
" Law, lawfully created and made in any univer- 
" sity, who shall be appointed to the office of 
" chancellor, &c., may lawfully execute and exer- 
" cise all mariner of jurisdiction," &c. The real 
object of this statute was, to transfer the admi- 
nistration of the Civil Law from the priesthood 

♦ Canon 1«7. 

e2 



( 52 ) 

to the laity : it was so loosely worded that the 
temporal courts held, that, it being afHrmative and 
containing no express restriction, other persons 
than those "lawfully create" doctors of law might 
be chancellors. * The Church has found another 
great obstacle to her efficiency and development 
in the existence of Peculiars, exempt from the 
jurisdiction of the Ordinary; these seem to me, in 
every aspect under which they can be regarded, 
to be wholly indefensible. 

Whatever be the fate of the bill now pending 
in Parliament, I trust that these defects will be 
cured, that the Peculiars will be abolished, and 
that the ancient and proper qualifications will be 
required for the Chancellors. I am fully convinced 
that an officer so qualified would be of the greatest 
service to the Bishop, preventing many unseemly 
collisions with his clergy, while in no way dero- 
gating from his authority ; satisfying the jealousy 
of the common law in all matters of interference 
with freehold tenure, restoring much of the whole- 
some and ancient discipline of our Church, and 
rendering impossible any approach to such con- 
flicts as now rend in pieces the Presbytery of 
Scotland^ 

Perhaps, if, during the last twenty years, the 
" Corpus Juris Canonici," and still more, if the 
Provincial Constitutions of our own country, as 
given in Lyndewode, had been more thoroughly 

* Walker v. Sir John Lovel, Salk. 1 94. 
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known and more deeply studied^ the Church 
might have escaped some of those impediments 
which have been thrown in the way of her dis- 
cipline and development by Acts of Parlia- 
ment, framed with the best intentions for the 
support of her interests. It is sad to think how 
often a deeper acquaintance with her jurispru- 
dence would have prevented this hasty and crude' 
legislation; how frequently the positive enact- 
ment of to-day has been found to mar the wisdom 
of her ancient law. I must think that she has 
often been forgetful or ignorant of the treasures 
of her own Code when she had recourse to Par- 
liament, thereby parting with some of her dignity, 
and at the same time depriving herself of the pos- 
session of a flexible system of jurisprudence, based 
on great principles which, under the direction of 
prudence and firmness, might have been well 
adapted to her successive exigencies. 

Lastly, as to the connection of our profession 
with the Universities. 

Since the reigns of Stephen and Henry II., 
when the celebrated Vacarius first read lectures 
at Oxford on the Civil Law, the Universities 
have made it their legitimate boast that the study 
of our profession found its shelter and encpurage- 
ment within their pomceria. The history of almost 
every college will show that the promotion of 
this study was an object wjjich its founder had 
at heart. The statutes promulgated after the 
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Reformation, during the royal visitations of the 
Tudors, as has already been shown, most care- 
fully provided for the furtherance of the same end. 
The statutes of Edward VL define more closely 
the knowledge requisite for a Doctor of Civil Law, 
and set forth the usefulness of such knowledge to 
Church and State, as follows ; — " Doctor Legum — 
" Doctor mox a doctoratu dabit operam legibua 
'^ Angliae ut non sit imperitus earum legum quas 
** habet sua patria et differ entiam exteri patriique 
** juris noscat et in solennibus comitialibus quaes- 
** tionibus unus qui id maxim^ certissim^que 
** sciat facere ad finem qusestionum quid in illisjm 
civile^ quid ecclesiasticum, quid regni Angliae jus 
teneat, defineat, determinetque." * 
And here I cannot wholly pass by a circum- 
stance strongly illustrating the value always at- 
tached to the Civilians by the Universities, and 
demonstrating how intimately they deemed the 
interests of our profession to be identified with 
their own welfare. In 1603-4, it was repre- 
sented to the authorities at Oxford that "the 
Civilians had much ado to preserve their con- 
tinuance in the realm ; and on their frequent 
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* These statutes are copied from Dr. Lamb's book, but they 
are mutatis mutandis the same as those given to Oxford, save 
that Oxford has some posi-statuta which Cambridge has not. — 
Twyne's Collect, vol. iv., p. 144, in Turr. Schol. Oxon. ; Lamb's 
Documents from MS. Library, C. C. C. C, p. 127 ; see also a 
similar statute of Elizabeth's, 323, 
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'' complaints hereof to the University for its aid 
** and assistance in this matter, the Vice Chan- 
'^ cellor, in a full convocation, signified the dan- 
gerous consequence of losing this study, to the 
doctors and masters, by adding, that if one of 
" the four principal pillars, whereon this Univer- 
'* sity was founded, should be taken away, the 
'^ whole fabric thereof must lA time necessarily 
" fall to ruin. And after Dr. Martin of New 
" College had in a speech showed what mischief 
*' would accrue to the nation by the extirpation 
" thereof, it was unanimously agreed to implore 
** the assistance of the Chancellor, and the Earl 
" of Devonshire (then a court-minion) in this 
" affair ; and on letters transmitted by the Uni- 
" versity to these great men, all our fears vanished, 
" and the destructive councils of our malevolent 
enemies came to nothing ; yea, the study of the 
Civil Law was instantly refreshed and strength- 
ened with new encouragements from royal 
charters under the great seal of England, im- 
powering the Universities of Oxford and Cam- 
** bridge, to chuse and send up each of them two 
persons to sit and represent them in Parliament ; 
by which charters we are admonished to elect such 
*^ persons as are skilful in the imperial laws; but 
" how far we have departed from this wholesome 
** institution let the world judge."* 

* Ayliffe's Oxford, vol. i., p. 202. 
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In truth, the Universities are doubly interested 
in the preservation of this study^ first, because the 
statutes, both those of the University and of the 
College, must, in cases of doubt, which not un- 
frequently arise, receive their interpretation from 
the Canon and Civil Law; the founders of Col- 
leges (Chicheley and Wykeham, for example) 
were often deeply versed in both branches of juris- 
pnidence, and in cases tried before the visitors of 
colleges, many of the arguments have been drawn 
from these sources ; * but secondly, (and this is 
the most important point at present,) inasmuch 
as the degrees conferred at the Universities are 
the necessary passport to the College of Advo- 
cates at Doctors' Commons. 

I have already touched upon the great advan- 
tages properly incident to this circumstance. It 
cannot be denied that these advantages have been 
too often neglected. The memoirs of Sir Lionel 
Jenkins, who died 1685, testify the labour and 
erudition required, during the time he acted as 
Deputy for the Professor of Civil Law Sir Giles 
Sweit,t in the candidates for degrees in Civil 
Law, and also the superior value which he set 
upon a degree conferred at our University to one 

* See especially the argument in the Winchester and in the 
New College case^ 1839, printed by Saunders and Benning, 
Fleet Street. 

f Life, p. X. ; vol. ii., p. 653. 
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granted by such an institution on the Conti- 
nent. " For whereas foreign Universities, he 
" used to say, regarded merely the performance 
'' of some forms of exercise, and perhaps the 
person or recommendation of a man, those of 
England, besides such formal performances, re- 
'' quired a certain residence and expense of time, 
" on a supposition that, however such forms may 
" be deceitfully or carelessly passed through, yet 
'' that one who lives some considerable time 
'' amidst the advantages and helps of knowledge 
" he thought could scarcely avoid improvement 
" in some art even by his ordinary conversation." 
The last century, however, saw many advantages 
neglected, many customs practically abrogated, 
of which the reason had been forgotten or con- 
demned. We are beginning to discover in many 
respects, that there was more of presumption than 
wisdom in such conduct. There is good reason to 
hope that the subject of which I am treating may 
be among those of which the usefulness may be 
fully revived. Far be it from me to utter anything 
approaching to disrespect for that University, to 
which I am, and must ever be, a debtor for very 
many and very great advantages, and for which, 
independently of any private consideration, I 
cherish an affectionate reverence as a national 
institution of unspeakable value. But perhaps I 
may be allowed, without presumption, to suggest 
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that for a considerable period* a due share of 
attention has not been given to this branch of 
study. How easy^ and I must add how just, 
would it be to insist that all those who take 
degrees in Civil Law for the sake of certain ad- 
vantaged attached to them should produce some 
certificate of their acquaintance with that sci- 
ence.f 

So far the University might compel a nominal 
to become a real study, as well in those who do 
as in those who do not intend to practise in Doc- 
tors' Commons; but even where it could not 
compel^ it might offer great inducement to this 
study. Not the least unfavourable change in the 
habits of those who resort to the Universities 
for education is the prevalent custom of consider- 
ing an education finished which is but begun, and 
of consequently leaving the University as soosp 
as they have ceased to be undergraduates; 
losing thereby at least one-half of the advantages 
which they would derive from a longer residence : 

* All who have conversed with intelligent foreigners are 
aware of the surprise which they express at the comparative 
neglect of the Civil Law at the English Universities. 

f '^ Scholastic honours or promotions are called degrees^ be- 
*^ cause they are given gradations^ as 'persons^ by a progress of 
*' learnings advance tliemselves thereunto ; and these degrees are 
" by Universities granted to scholars as the honourable rewards 
'* and badges of their studies" — Ayliffes Oxford^ vol. ii. p. 195. 
For example, by the terms of its foundation sixteen of the fellows 
of All Souls must take their degrees in Civil Law. — Ayliffe's 
Oxford^ vol. i. p. 338. 
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among which are to be reckoned free access to 
excellent libraries,* — intercourse partly with 
contemporaries preparing for various professions, 
partly with persons somewhat older than them- 
selves; the instruction to be derived from lectures 
on Divinity, History, Chemistry, Political Eco- 
nomy ; and what once viras, and I trust will soon 
again be, considered as the best intermediate dis- 
cipline between classical studies and active life, 
— the best link between reading of a more specu- 
lative kind and the practical business of the Se- 
nate, the Bar, or employment in foreign courts, — 
the study of the Civil Law. Hear the learned 
and judicious Ridley on this matter, " Of all 
" those goodly and excellent titles of the Civile 
" and Canon Law, so full of wisdome, so full of 
variety, so well serving for every moment, and 
state of the commonwealth, in peace or in 
warre, as nothing can be more, the professours 
** thereof have very little use here within this 
" realm. 

" For first, for the Civile Law, (beside the two 
" Universities of this land, that of Oxford, and 
*' the other of Cambridge, to whom the kings of 
" this realm have granted a larger libertie, in the 
" practise of these lawes, than to any other place 
*' of the kingdome ; for that their purpose was, to 
*' have young men trayned up there, in a more ripe 

* The late Dr. Arnold dwells with much wisdom on this point 
in his Lectures on History. 
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" knowledge of these professions, that when they 
'* came abroad, they might be more ready in 
'* all matters of negociation and commerce, that 
" the prince or State should have need of them 
** to deal in with forein nations when they were 
" thereto called ; to which the lawes of this land 
** serve nothing at all, by reason .of the difference 
" that is between their law (which is either 
" wholy the Civile Law, or for the most part 
" grounded on it) and the law of our nation." 

Blackstone speaks much to the same effect in 
his introductory lecture — " Nor (says he) have 
" the imperial laws been totally neglected even 
'* in the English nation. A general acquaintance 
" with their decisions has ever been deservedly 
•* considered as no small accomplishment of a 
gentleman ; and a fashion has prevailed, espe- 
cially of late, to transport the growing hopes of 
" this island to foreign universities, in Switzer- 
*' land, Germany, and Holland ; which, though 
" infinitely inferior to our own in every other 
*' consideration, have been looked upon as better 
** nurseries of the civil, or (which is nearly the 
•* same) of their own municipal law." 

And so in former days many of the nobles of 
our land were conversant with the rudiments of 
this science. Such was Lord Dorchester, to whom 
Zouche dedicated his treatise. Such was Lord 
Marchmont,* and such were the sons of Earl 

* '* His most favourite studies appear to have been in the Civil 



ft 



( 61 ) 

Granville, for whose instruction Taylor, in 1765, 

compiled his work, so richly illustrated with every 

kind of classical literature,* on the Civil Law. 

And many, I still think, who, not meaning to 

make the law a profession, are deterred from 

entering the Inns of Court and the office of the 

Conveyancer or Special Pleader, would be likely 

to pursue a course of study which would imbue 

them at least with the principles of their own and 

of European law,f and which would at the same 

time blend itself, not inharmoniously, with the 

merely classical studies of their recent under- 

graduateship. 

In conclusion, I trust it has been shown that 
our profession ought to be protected for the ser- 
vices it has rendered, and which it is yet capable 
of rendering more fully, to the State, the Church, 
and the Universities. That without a certain share 
in the jurisdiction over the civil interests of the 
subject, our bar must decay, is obvious and indis- 
putable. The other Municipal Courts are already 
gorged with business. The jealousy between 
Westminster Hall and Doctors' Commons has 
almost died away ; prohibitions in modem times 
are comparatively infrequent. A series of learned 

Law and the Laws of England and Scotland, in the records and 
history of the European nations, and in ancient history." — Sir 
Oeorge Rose's Preface to the Marchmont Papers, p. lii. 

* Vide Preface to Dr. Taylor's Civil Law. 

t *< Exteri patriique juris differentiam noscat." — Vide King 
Edward's Statutes, ante, p. 54. 
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and able judges and advocates has won for our 
tribunals deserved respect* The more educated 
and liberal part of the Common Law Bar bear us 
no ill will ; and I cannot doubt that this last de- 
sperate onsets which greediness and jealousy^ with 
the high sounding names of reform and liberality 
in their mouths^ are making against our profession, 
will fail. It was no interested and prejudiced 
Civilian, but one whose name is deservedly wor- 
shipped in Westminster Hall ; — it was the great 
Sir Matthew Hale, of whom his biographer tells us 
that though preferring the Common Law of Eng- 
" land, *' yet he often said that the true grounds 
** and reasons of law were so well delivered in the 
'^ Digests, that a man could never understand law 
^' as a science so well as by seeking it there, and 
y therefore lamented much it was so little studied 
'' in England."! 

* In Wright v» Tatham, a recent case brought by writ of 
error to the House of Lords, I find Mr. Justice Coleridge 
speaking of the Ecclesiastical Courts as follows : — '< Filled as the 
** judgment seats are and have been for many years, their de- 
<< cisions will be received by no one with more respect than my- 
" self.' "—5 Ciarh ^ Ftnellys Reports, p. 692. 

f Burnet's Life of Sir Matthew Hale, p. 15, 8vo. edit. 
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Extract from Rymer's FcBdera, vol. 9. 



Db Officio lbobndi Jus Civilb im Univbbsitatb 

OXON. 

Ann. D. 1620.] James, by the Grace of Gkxl, &c. To all 

to whom these presents shall come, greeting: 
Knowe ye that we for diverse good causes and considerations 
to us at this present moving, of our especiall grace, certaine 
knowledge, and meer motion, have given and graunted, and 
by these presents for us, our heirs and successors do give 
and grant, unto Richard Zouche, Doctor of the Civill Law, 
the office or roome of reading of our Civill Law lecture in 
our Universitie of Oxford^ together with the yearly fee of 
fortie poundes of lawful money of England^ for the teading 
and exerciseiug of the same office of reading the same lec- 
ture, as and with all other fees, rewardes, profitts, com- 
modities, privileges and advantages whatsoever belonging, 
appertayning or incident to the said office or roome, for, 
proceeding or otherwise due by the laudable custom and 
usage of our said universitie of Oxford. 

To have, use, enjoy, occupie and exercise the said office 
or roome of reading the said civill law lecture^ unto the said 
Richard Zouche for term of his naturall life, — and yearlie 
to take for the usage, occupying and exerciseing of the said 
office or roome of reading the said lecture in forme afore- 
said, the said yearly fee of fortie pounds unto the said 
Richard Zouche^ from the feast of the Nativitie of Saint 
John Baptist last past before the date hereof, for and 
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during the naturall life of the said Richard Zauche, out of 
the treasure of us, our heires and successors, at the receipt 
of the exchequer of us, our heires and successors at West- 
mynster, by the handes of the treasurer and chamberlain 
of psy our heires and successors there for the tyme being, 
at the fower usual feasts or termes of the year, by even 
portion during the said term, with all fees, rewards, profitts, 
commodities, privileges and advantages whatsoever belong- 
ing or appertayning or incident to the said o6Sce or roome 
of reading, for, proceeding or otherwise by any manner 
of wayes or means whatsoever dewe unto the said office or 
roome, or to the readers of the said lecture for the tyme 
being, by the laudable usage and custome of our said 
Universitie of Oxford, in as large, ample and beneficiall 
manner and form to all intents and purposes as Albericus 
GentiliSf Frauncis James, John Budden, or any other 
person or persons at any time heretofore, having, occupying, 
enjoying or exercising of the same office or room of reading 
the said lecture, have used or enjoyed or ought to have had 
and enjoyed in and for the same. 

Although expresse mention, &c. 

In witness whereof, &c, 

Witnes our self at Westminster, the two and twentieth 
day of September. 

Per Breve de Privato Sigillo. 
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THE 

CHARTER OF INCORPORATION 

or 

Cfir SbotUtt of B0tt9i» 

BXIKCEMT IN TBI 

ECCLESIASTICAL AND ADMIRALTY COURTS. 



GEORGE THE THIRD, by the grace of God, of Great 

Britain, France and Ireland King, Defender of the Faith, 
&c., To ALL to whom these Presents shall come, greeting : 
Whebbas our trusty and well-beloved George Hay, Doc- 
tor of Law, Official Principal and Dean of the Court of 
Arches, and Judge of the Prerogative Court of Canterbury ; 
%r Thomas Salusbury, Knight, Doctor of Law, Judge of 
our High Court of Admiralty ; James Marriott, our Advo- 
cate-General; Arthur Collier, William Wall, Andrew Coltee 
Ducarel, Dennis Clarke, John Bettesworth, George Harris, 
William Macham, Peter Calvert, William Wynne, Francis 
Simpson, Thomas Sever, William Burrel, Claude Cham- 
pion Crespigny, and William Compton, Doctors of Law of 
the Universities of Oxford or Cambridge, exercent in the 
Ecclesiastical and Admiralty Courts, hihabiting the tene- 
ment late Mountjoy House, commonly called Doctors 
Commons^ situate in the parish of Saint Bennet, Paul's 
Wharf, in our City of London, have, by their Petition, 
humbly represented to us, that they have devoted them- 
selves to the study of the Civil and Canon Law, and are 
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either Judges in the Courts of His Grace the Archbishop 
of Canterbury, or other Ecclesiastical Courts, or of our 
High Court of Admiralty, or admitted, by proper authority, 
to practise as Advocates in our above-mentioned Courts ; 
and that the Petitioners have, for centuries past, been 
formed into a voluntary Society, and lived together in one 
place, by means of which the business of the Public has been 
more commodiously carried on; and that they, for the better 
support of the said Society, and for securing to themselves 
a fixed place of residence for the future, are desirous of 
becoming a body corporate ; they therefore most humbly 
prayed, that we would be graciously pleased, by Letters 
Patent, under our great seal of Great Britain, to incor- 
porate them and their successors, by the name, style and 
title of " The College of Doctors of Law, exercent in our 
Ecclesiastical and Admiralty Courts,*' agreeably to the 
heads thereunto annexed most humbly submitted to us, 
and with such other powers, privileges, regulations, re- 
strictions, and provisions, as to us, in our great wisdom, 
should seem meet : We, having taken the said Petition into 
our royal consideration, and being willing to give all fitting 
encouragement to the said study. Know ye therefore, that 
we, of our especial grace, certain knowledge, and mere 
motion. Have granted, constituted, declared and appointed, 
and by these presents, for us, our heirs and successors. Do 
grant, constitute, declare and appoint, the said George Hay, 
Sir Thomas Salusbury, James Marriott, Arthur Collier, 
William Wall, Andrew Coltee Ducarei, Dennis Clarke, 
John Bettesworth, George Harris, William Macham, Peter 
Calvert, William Wynne, Francis Simpson, Thomas Bever, 
William Burrell, Claude Champion Crespigny, and Wil- 
liam Compton, and their successors, shall be and be called 
one body corporate and in deed and in name by the name, 
style and title of "The College of Doctors of Law, exercent 
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in the Ecclesiastical and Admiralty Courts/* and them by 
the name of " The College of Doctors of Law, exercent in 
the Ecclesiastical and Admiralty Courts," we do, for the 
purposes aforesaid really and fully, for us, our heirs and 
successors, make, erect, create, ordain, constitute, estab- 
lish, confirm and declare by these Presents, to be one body 
corporate and politic in deed and in name for ever : And 
that the said College shall consist of a President, namely, 
the Dean of the Arches for the time being, and of such 
Doctors of Law of either of the Universities of Oxford or 
Cambridge, who have been admitted Advocates in pur- 
suance of the rescript of the Archbishop of Canterbury, 
and who have been elected Fellows of the said College in 
the manner hereafter mentioned ; and shall by the said 
name and style have perpetual succession : And they shall 
have and use a Common Seal, which they may be at liberty 
and are hereby enabled to alter and change as they shall 
hereafter find occasion, which Seal shall be kept by the 
Treasurer, who shall attend with it, or cause it to be at- 
tended with, at all meetings, where it shall be required : 
And we do hereby farther grant, that the said body politic 
and their successors shall, by the said name and style, be 
enabled and rendered capable to sue and be sued, plead and 
be impleaded, answer and be answered unto, defend and be 
defended, in whatsoever Courts and places, and before any 
Judges or Justices or Officers of us, our heirs and suc- 
cessors, in all and singular actions, pleas, suits, plaints, 
matters and demands of what kind or quality soever they 
shall be, in the same manner and form and as fully and 
amply as any of our subjects of this our realm of Great 
Britain may or can do, sue or be sued, plead or be im- 
pleaded, answer or be answered unto, defend or be de- 
fended : And are hereby enabled to raise any sum or sums 
of money not exceeding Thirty Thousand Pounds, and 
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empowered to purchase, hold and enjoy, in perpetuity or 
otherwise, for them and their successors, any books, manur 
scripts, goods, chattels, or any other thing whatsoever: 
And also to purchase, take, hold, and enjoy, in perpetuity 
or otherwise, any lands, tenements, or hereditaments what- 
soever, not exceeding the yearly value of One Thousand 
Pounds in the whole, to them and their successors, without 
incurring any of the penalties or forfeitures of the Statutes 
of Mortmain, or of any of them ; And that it shall and 
may be lawful for any body or bodies corporate, person or 
persons, to give, grant, bargain, demise, sell or convey any 
lands, tenements or hereditaments whatsoever, not ex- 
ceeding the said value of One Thousand Pounds a year in 
the whole, to the said College, for the use and benefit of 
the said College and their successors, without licence of 
alienation in mortmain, and that it shall and may be lawful 
for them and their successors to alien or raise money upon 
all or any part of their estates at their pleasure : And the 
said College shall govern themselves and all their pro- 
ceedings and business according to the Statutes, Rules, 
Orders and By-Laws to be made as hereinafter is men- 
tioned : And that our royal intention may take the better 
effect for the good government and regulation of the said 
College, we have nominated, and do hereby nominate, con- 
stitute and appoint the said Doctor George Hay, Official 
Principal and Dean of the Court of Arches, and Judge of 
the Prerogative Court of Canterbury, to be the first and 
modem President of the said College : And we do hereby 
farther nominate and appoint the said Sir Thomas Salus- 
bury, James Marriott, Arthur Collier, William Wall, An- 
drew Coltee Ducarel, Dennis Clarke, John Betteswortb, 
George Harris, William Macham, Peter Calvert, William 
Wynne, Francis Simpson, Thomas Bever, William Burrell, 
Claude Champion Crespigny, and William Compton, to be, 
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together with the said President^ the first and modern 
Members or Fellows of the said College: And it is our 
royal will and pleasure that no person shall be qualified 
to be a Candidate for admission as a Fellow of this CoUegej 
unless he shall have regularly taken the degree of Doctor 
of Law in one of the Universities of Oxford or Cambridgei 
and also been duly admitted an Advocate of the Court of 
Arches ; and that such Candidate shall not be admitted a 
Fellow of the said College hereby incorporated, unless a 
majority of the whole College are present, and a majority 
of those present concur in the election : We will also, 
that, in the absence of the Dean of the Arches from 
any meeting, the Doctor who is the next in the ordi- 
nary course of precedence, which has been heretofore 
usually observed in the Society, shall act as Vice-President 
at that meeting : Moreover we will, that, when any 
Doctor shall be admitted into the said College, his name 
shall be registered in a Register Book to be kept for that 
purpose, and that he shall remain a Fellow as Jong as he 
shall continue to be rated to the Commons and other 
annual dues of the said College : And we do farther, for 
us, our heirs and successors, hereby give and grant unto 
the said President and Fellows, and their successors for 
ever, full power and authority, from time to time, to make, 
constitute, ordain and establish such and so many reason- 
able By-Laws, Rules, Orders, Ordinances and Constitutions, 
as they, or the greater part of them, being there present, 
shall judge proper and necessary for the regulation and 
management of the possessions and revenues of the said 
College, and the same, from time to time, as they may see 
occasion, to vary, alter or revoke, and to make such new 
Orders and Regulations in their stead, as they shall to the 
best of their judgments and discretions think most proper 
and expedient, so as the same be just, honest and reason- 



70 APPENDIX. 

able^ and no way repugnant or contrary to the laws of this 
our realm: And our royal will and pleasure is^ that a 
majority of the Members of the College shall be present 
at any meeting when business is to be transacted^ and that 
a majority of those present must concur in any act which 
shall be binding upon the College : Provided always^ that 
nothing herein contained shall extend or be construed to 
extend to affect any rights of the Archbishop of Canter- 
bury, or his Officers, or of the Judges of the several Courts, 
or any privileges heretofore enjoyed by the Society : And 
FARTHER, WE do hereby give and grant to the President 
and Fellows of the College of Doctors of Law, exercent in 
the Ecclesiastical and Admiralty Courts, and their suc- 
cessors, that they shall and may, from time to time, nomi- 
nate and appoint so many and such persons as they shall 
think proper to be Treasurers, Secretaries, Clerks and 
Officers of the said College, for the carrying on and trans- 
acting their necessary affairs : Provided also, that, if any 
abuses or differences shall, at any time hereafter, arise and 
happen concerning the government or affairs of the said Col- 
lege, whereby the constitution, progress, improvement and 
business thereof may be suffered or be hindered, in such 
case, we do hereby, for us, our heirs and successors, assign, 
constitute, authorize and appoint the Most Reverend the 
Lord Archbishop of Canterbury, the Lord Chancellor or 
Lord Keeper of our Great Seal of Great Britain, the Lord 
Keeper of our Privy Seal, and our two principal Secretaries 
of State for the time being, to be Visitors of the said Col- 
lege, with full power and authority to them, or any three or 
more of them, from time to time, to compose and redress 
any such differences or abuses ; and lastly, we do by these 
presents, for us, our heirs and successors, grant unto the 
said Corporation hereby established, and their successors, 
that these our Letters Patent, or the irirolment or exempli- 
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fication thereof, shall be in and by all things good, firm, 
valid, sufficient and effectual in the law, according to the 
true intent and meaning thereof; and shall be taken, con- 
strued and adjudged in the most favourable and beneficial 
sense for the best advantage of the said Corporation, as 
well in all our Courts of Record as elsewhere, by all and 
singular Judges, Justices, Officers, Ministers and Subjects 
whatsoever of us, our heirs and successors, any nonrecital, 
misrecital, or any other omission, imperfection, defect, mat- 
ter, cause or thing whatsoever to the contrary thereof in any- 
wise notwithstanding : In witness whereof, we have caused 
these our Letters to be made Patent. Witness ourself, at 
Westminster, the Twenty-Second day of June, in the Eighth 
year of our Reign. 

By Writ of Privy Seal. 

Cooks. 
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